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STATEMENT OF INTEREST OF THE AMICI CURIAE

Amicus curiaethe Lawyers’ Committee for Civil Rights Under Ldtle
“Committee”), is a nonprofit, nonpartisan organi@atcreated to involve
private attorneys throughout the country in theamatl effort to assure equal
rights to all Americans. Protection of the votmghts of citizens traditionally
has been central to the work of the Committee.dver forty years, The
Committee has participated in numerous voting sgiatses at the trial and
appellate level in state and federal courts througthe nation. The
Committee’s address is 1401 New York Avenue NWies400, Washington,
D.C. 20005.

The Committee has decades of experience litigatidigidual and class
action voting rights claims in federal and statartsy and is therefore highly
knowledgeable about the legal and policy issues/agit to this caseAmicusis
counsel for plaintiffs inlohnson v. Busla challenge to Florida’s felon
disenfranchisement law that is now pending befoeeEleventh Circuit.

In a letter dated January 4, 2005, this Court@uvthe Committee to file
anamicusbrief with the Court in the above-entitled matt&he Committee
seeks leave to appear and assist the Court bydimgvspecialized knowledge

not otherwise available from the parties.



SUMMARY OF ARGUMENT

Amicusurges this Court to reverse the ruling of the asCourt
granting defendants’ motion for summary judgmerthis case. The lower
court incorrectly held that New York Election Lawb8L06, which
disenfranchises citizens convicted of felonies w&l®incarcerated or on parole,
and other disenfranchisement statutes are exeomptdiscriminatory results
claims under Section 2 of the Voting Rights Ace(tWRA"), 42 U.S.C. §

1973.

This brief is directed specifically at the issdevbiether Section 2 is
sufficiently broad to permit a claim that a statwt@ch disenfranchises citizens
for committing felonies results in the denial dution of the voting rights of
minority citizens: When Congress originally enacted Section 2 irb186d
when it amended Section 2 to explicitly provide fesults claims in 1982, it
had before it a record replete with voting discriation against racial and
ethnic minorities. Congress indicated unambigupotisdt its purpose was to
eradicate this discrimination completely, and thatrole of Section 2 in the
statutory scheme was to provide a general antrchgtation statute that

encompassed all aspects of the voting processordicgly, the language of

! This brief does not address several issuesdraigehe Court that we understand othericiare addressing
such as whether it Section 2 challenges to disecfiaement statutes exceed Congress’ authorityhat w
factors should be considered in determining wheltteear York Election Law § 5-106 violates Section 2.



Section 2 makes clear thad practice or procedure affecting voting may have a
discriminatory purpose or result. Following thedaage of the statute and the
legislative history, the courts have repeatedlyl lleht Section 2 is broad
enough to encompass any voting practice or proeeithat has the potential to
discriminate. .

Laws which disenfranchise citizens of voting dug are convicted of
felonies fall within the scope of Section 2. Th&ses not only affect voting
but their impact is tremendous. The infringemantafiected citizens’ right to
vote is absolute. Several million people are aulyaedisenfranchised by felon
disenfranchisement laws. Moreover, minority ciigere affected
disproportionately when people with felony conwais are disenfranchised.
To exempt felon disenfranchisement statutes, ssdflection Law 8§ 5-106,
entirely from claims of discriminatory results und@ection 2 when they have
such a tremendous effect on the voting rights afamty citizens cannot be
reconciled with the language and intent of theustatio bar any law or practice
that has the result of discriminating against mires. For this reason, the
district court should be reversed and Election 1885+106 should not be
exempted from a challenged under Section 2 of tRAV

ARGUMENT AND CITATION OF AUTHORITY



l. THE LANGUAGE OF SECTION 2 ENCOMPASSES ANY PRACIE
OR PROCEDURE THAT AFFECTS VOTING, INCLUDING FELON
DISENFRANCHISEMENT STATUTES

The starting point for interpreting the meaning andpe of a statute is
the language of the statute itself. [Cite]

Section 2 explicitly bars any practice or procedaffecting voting which
results in discrimination on the basis of raceaorcor membership in a

minority language group:

(a) No voting qualification or prerequisite to vagior standard,
practice, or procedure shall be imposed or apfiedny State or
political subdivision in a manner which resultsaindenial or
abridgement of the right of any citizen of the \@ditStates to vote
on account of race or color, or [membership in aanty language

group.]

(b) A violation of subsection (a) of this sectianestablished if,
based on the totality of circumstances, it is shtvat the political
processes leading to nomination or election inStage or political
subdivision are not equally open to participatigmiembers of a
class of citizens protected by subsection (a) isfgaction in that
its members have less opportunity than other mesnifethe
electorate to participate in the political procasd to elect
representatives of their choice. The extent to twWimembers of a
protected class have been elected to office irsthte or political
subdivision is one circumstance which may be caret
Provided, That nothing in this section establisheght to have
members of a protected class elected in numbed &mjtheir
proportion in the population.

42 U.S.C. § 1973.



Section 14(c)(1) of the VRA, 42 U.S.C. § 1973I{g)takes clear that
the use of the term “voting” in Section 2 and otpertions of the VRA is
intended to apply to any activity affecting a aties ability to participate in the

electoral process:
The terms "vote" or "voting" shall include all amtinecessary to
make a vote effective in any primary, special, @ngral election,
including, but not limited to, registration, lisgrpursuant to this
subchapter, or other action required by law presgiguto voting,
casting a ballot, and having such ballot countegery and
included in the appropriate totals of votes cashwespect to

candidates for public or party office and propaosisi for which
votes are received in an election.

The language of the VRA is unambiguous that atipady a State or
political subdivision which affects voting that vds in discrimination against
citizens from a racial or minority language groupiates Section 2. In terms of
the scope of voting-related activities that areezed by Section 2, the VRA
does not contain any exceptions. Because fel@nfianchisement statutes are
clearly voting practices or procedures, they amepassed in the language of

the statute.



Il THE LEGISLATIVE HISTORY OF THE THE VRA
DEMONSTRATES THAT CONGRESS INTENDED SECTION 2 TO
REACH ANY VOTING RELATED PROCEDURE, INCLUDING
FELON DISENFRANCHISEMENT STATUTES
The legislative history of the VRA reinforces timéarpretation that

Congress sought to have the scope of voting-rekatdities covered by

Section 2 be as broad as possible and demonsivaye€ongress saw the need

to enact such broad remedial legislation.

In enacting the VRA in 1965 and reauthorizing ibsequently,
Congress’s primary purpose was to address the graayive ways in which
the states had prevented minority voters from gigdting in the electoral
process in violation 15th Amendment, as well asl#td Amendment. H. Rep.
No. 89-439, 89th Cong., 1st Sess., 6 (1965) (“Tiheads amended, is designed
primarily to enforce the 15th amendment to the @trign of the United
States and is also designed to enforce the 14thé@ment and article |, section
4”); S. Rep. No. 89-162, Part 3, 89@ong., 1st Sess., 2 (1965) (“We all
recognize the necessity to eradicate once andlftbreachronic system of racial
discrimination which has for so long excluded soynaitizens from the
electorate because of the color of their skinstraoy to the explicit command
of the 15th amendment”).

The 15th Amendment forbids the national or stateeguments from

denying or abridging the right of citizens to voteaccount of race, color or



previous condition of servitude. In enacting theeVRA, Congress took up

the mandate of the 15th Amendment to “enforcealtisle by appropriate
legislation.” SeeH. Rep. No. 89-439, §9Cong., ' Sess., 17; S. Rep. No. 89-
162, Part 3, 89Cong., ¥ Sess., 17 (“Here then we draw on one of the pewer
expressly delegated by the people and by the Stathe Congress — the power
to prevent the denial or abridgement of the rightdte on account of race or
color.”).

Congress had before it a record of state and pmatrnments denying
minorities the right to vote on a wide scale thioagvariety of means: “The
history of the 15th amendment litigation in the Bupe Court reveals both the
variety of means used to bar Negro voting and thralllity of such
discriminatory policies.” H. Rep. No. 89-439, 8@bng., 1st Sess., 8 (1965)
On three occasions during the decade precedinggasd the VRA, Congress
attempted to address discrimination in voting.hAligh each of these bills
became law, it was readily apparent that they wexdequate in addressing the
problem of discrimination in voting.S. Rep. No. 89-162, Part 3, 89th Cong.,
1st Sess., 2, 5-6 (1965); H. Rep. No. 97-227, Ctmg., 1 Sess. 3-4 (1965).

The Congressional record is replete with referetzéise charge of the 15

2 The Civil Rights Act of 1957 gave the Attorney @eal the right to bring suits where the right tdevaas
denied because of race or color. The Civil Rigktsof 1960 required that elections officials ret#eir
records and allowed federal courts or a votingresfdéo issue registration certificates. The (Rights Act of
1964 sought to expedite voting rights lawsuits R&p. No. 89-162, Part 3, 8€ong., ' Sess., 5 - 6 (1965).



Amendment and the ways in which its obligations been repeatedly
undermined.SeeH. Rep. No. 89-439, 85Cong., ¥ Sess., 8 — 13 and S. Rep.
No. 89-162, Part 3, 89Cong., ¥ Sess., 2, 6 - 12 (1968)oting the
intransigence of State and local officials and atpe delays in the judicial
process). As a result Congress fashioned a rethatlyvould defeat the many
ingenious ways that states found to discriminageresy minority voters.

In considering the VRA, Congress acknowledged itji& of states to fix
voter qualifications but noted that this right viasited by the 18 Amendment.
H. Rep. No. 89-439, 89Cong., I Sess., 18 and S. Rep. No. 89-162, Part 3,
89" Cong., ' Sess., 18 (196%JArticle I, section 2, and the f7amendment to
the Constitution permit the right of the State$ixtdhe qualifications for voting.
However, the 18 Amendment outlaws voting discrimination, whether
accomplished by procedural or substantive mearSdiigress wanted a broad
test to assure that government actors could natestree purpose of the VRA.
Consequently, Congress reserved the right to @agdaw that resulted in
voter discrimination under the umbrella of the MRA: “In enforcing the 15
amendment Congress may forbid the use of voterfmpadion laws where
necessary to meet the risk of continued or renanadtions of constitutional
rights even though, in the absence of the courdiegél conduct predicated

upon the use of such tests, the same State lawg begunobjectionableld.
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In order to address the 95 year history of undemgithe right of
minorities to vote, Congress fashioned several deé@se Two of the most
significant remedies are embodied in Sections 25an8ection 2 serves as a
general non-discrimination statute applicable matade. SeeH. Rep. No. 97-
227, 97" Cong., ¥ Sess., 4; S. Rep. No. 97-417"%ong., ¥ Sess. 1%“Most
important, Section 2 — the Act’s general prohilmtagainst voting
discrimination — applies to every state and cotiptySection 5 was designed to
apply to the most culpable jurisdictions that utesds and devises that fostered
widespread discrimination at the time that Congerescted the legislation;
jurisdictions covered by Section 5 must demonstatbe federal government
that any voting changes they seek to administenatreliscriminatory. While
Sections 2 and 5 differ in terms of the circumsésnia which they are
applicable and the proof that is needed to estahbligolation, one significant
similarity between Sections 2 and 5 is that the@s$ypf voting-related activities
covered by the two Sections are identical: anyifgpqualification or
prerequisite to voting, or standard practice ocpdure.” 42 U.S.C. 88 1973,

1973c.

Congress makes clear that while other provisiorte®VVRA may

address specific conduct known at the time ofntscément to discriminate

11



against certain voters, Section 2 covers any vajuggification throughout the
nation that would deny or abridge the right to vateaccount of race or color.
H. Rep. No. 89-439, 89Cong., ' Sess., 22. (“This section grants to all
citizens of the United States a right to be freeflenactment or enforcement of
voting qualifications or prerequisites to votingprocedures, standards, or
practices which deny or abridge the right to vateaocount of race or color.”);
S. Rep. No. 97-417, §TCong., 1 Sess. 17“During the hearings on the Voting
Rights Act of 1965, Attorney General Katzenbaclhified that section 2 would
ban “any kind of practice . . . if ifsurpose or effeatvas to deny or abridge the
right to vote on account of race or color.”).

During the reauthorization of the VRA in 1982, Coegsp reiterated the
broad scope of Section 2 by clarifying the test tinas to be applied under this
section. “Section 2 would be violated if the afldgunlawful conduct has the
effect or impact of discrimination on the basisade, color, or membership in
a language minority group.” H. Rep. No. 97-22th9Zong., 1st Sess., 2; S.
Rep. No. 97-417, 97Cong.,  Sess. 27. This clarification was in response to
the test imposed by the Supreme Coufity of Mobile v. Bolde46 U.S. 55
(1980) which imposed an intent requiremelat. Congress clearly stated that
its intent was to clarify that “proof of purposeiontent is not a prerequisite to

establishing voting discrimination violations incien 2 cases.ld. Congress

12



noted that Section 2 is not limited to any paracul/pe of voting law, including
those mentioned in the report, but “would also griblother practices which
would result in unequal access to the politicacpss.” H. Rep. No. 97-227,

97" Cong., ' Sess., 31. It reiterated court findings of thealrscope of

Section 2: “Voting practices which have a discriatory result also frequently
perpetuate the effects of past purposeful discation, and continue the denial
to minorities of equal access to the political msses which was commenced in
an era in which minorities were purposefully exedddrom opportunities to
register and vote.’ld.

Through Congress’ initial enactment of the VRA asdsubsequent
reauthorizations, Congress has consistently statgdo voting qualification
law is excluded from the reach of Section 2 of The VRA. SeeS. Rep. No.
97-417, 9% Cong., ¥ Sess. 1%§“The revised version of Section 2 contained in
this bill could be used effectively to challengeing discrimination anywhere
that it might be proved to occur.”) As a qualifica to voting, New York’s

felon disenfranchisement statute falls within thaah of Section 2.

* The panel opinion in this case noted the statemeahe House and Senate
reports from 1965 that statutes which disenfrarechiszens for felony
convictions are not considered to be tests or @svimder Section 4(c) of the
VRA. Muntagim v. Coomhe66 F3d 102, 108-09 (2nd Cir. 2004). The
exclusion of felon disenfranchisement statutes f&eution 4(c) has no bearing
on whether they are exempted from Section 2. &&is or devices under
Section 4(c) are bannger seand serve as one of the prerequisites for

13



.  THE COURT HAS CONSISTENTLY HELD THAT ANY VOTING

PRACTICE OR PROCEDURE IS COVERED BY SECTION 2

Not long after Congress originally enacted the V% Supreme Court
confirmed that the scope of voting-related actpgtit covers is as broad as
possible. INAllen v. State Board of Electior393 U.S. 544, 89 S. Ct. 817, 22
L. Ed. 2d 1 (1969), the Supreme Court held thatsshdifferent types of
changes in voting laws and regulations, includirgyimg from district to at-
large methods of election, changes from electeppwinted offices, and
requirements for independent candidates were suigj&ection 5. In doing
so, theAllen court specifically referenced the broad definitioand in Section
in Section 14 of the VRAId. at 564, 89 S. Ct. at 831, 22 L. Ed. 2d at 16e Th

court also relied on an exchange between Attorraye@l Katzenbach and

subjecting a jurisdiction to the preclearance rezuents of Section 5. Indeed,
if Congress had stated that felon disenfranchiséstatutes were tests or
devices under Section 4(c), they would be bamperdeand there would be no
need to look at whether a particular felon disemdhasement law had a
discriminatory purpose or result under Section 2.

* Several of the cases discussed in the brief reqgttie scope of voting-
related procedures covered by Section 2 involvei@eb cases. As the
Supreme Court noted in Chisom v. Roemer, [cite]stape of 82 and the scope
of 85 are analogous. 501 U.S. at 46de alsdHolder v. Hall 512 U.S. 874,
887 (1994)(O’Connor, J. Concurringdrmstrong v. Allain893 F.Supp. 1320,
1323 (S.D. Ms. 1994). Section 2 is at least aadhas Section 5, otherwise,
there would be the anomalous result that a juriggiacot covered under 85
could enact a voting procedure that discriminategesa covered jurisdiction
would be barred from enacting the same provisi©hisom 501 U.S. at 401.

14



Senator Fong regarding the scope of Section 2 gltine Senate hearings on the
VRA in 1965. Senator Fong had expressed concairitile prohibition of
gualifications or procedure related to voting corgd in the original draft of
Section 2 was not broad enough. Attorney Genertddfdach stated that
Section 2 was intended to bar “any kind of practiceif its purpose or effect
was to deny or abridge the right on account of acalor,” and that he had no
objection to expanding the language to make thantion clear.ld. at 566-67

& n.31, 89 S. Ct. at 832, 22 L. Ed. 2d at 17-1& réflected in the statute,
Congress expanded the language, which the Suprenmt {Gund was
“[indicative of an intention to give the VRA thedadest possible scopeld.

at 566-67, 89 S. Ct. at 832, 22 L. Ed. 2d at 17-18.

The Supreme Court has also stated that the omis$ia type of voting-
related practice in the VRA or in the legislativstbry does not exempt it from
coverage under Section 2. @misom v. Roemeb01 U.S. 380, 111 S. Ct. 2354,
115 L. Ed. 2d 348 (1991) arbuston Lawyers Ass’n v. Attorney General of
Texas501 U.S. 419, 111 S. Ct. 2376, 115 L. Ed. 2d@291), the Supreme
Court rejected arguments that Section 2 does ray &p judicial elections.

The defendants i@hisomcontended that vote dilution claims regarding gladi
elections did not fall within the ambit of Sectidrbecause Congress used the

word “representatives” in the statute. The Supr@uaert rejected this hyper-

15



technical argument “because we are convinced ti@angress had such an
intent, Congress would have made it explicit ingtedute, or at least some of
the Members would have identified or mentioned game point in the
unusually extensive legislative history in the 1@82endment.”"Chisom v.
Roemer501 U.S. at 395-96, 111 S. Ct. at 2364, 115 L. Z8d364. Indeed, the
Court stated that “Congress’s silence in this régan be likened to the dog
that did not bark.” I1d. at 396 n.23, 111 S. C2364, 115 L. Ed. 2d at 364.
The fact that the legislative history of Sectiois 3ilent on laws
disenfranchising citizens convicted of feloniesglnet create the exemption
that appellees seek. To the contrary, the broapesof the Section 2 in its
language, legislative history, and application leathe inescapable conclusion
that disenfranchising laws are subject to Section 2
IV. THE SUPREME COURT AND LOWER FEDERAL COURTS HAVE
APPLIED SECTION 2 TO A MYRIAD OF PRACTICES AND
PROCEDURES AFFECTING VOTING
Section 2's scope covers both subtle and obviousrgment actions that
have the potential for discrimination and thatralte voting process, even in a
minor way. Pleasant Grove479 U.S. at 46 Mougherty County Georgia Bd.
of Education v. Whitel39 U.S. 32, 42 (1978RBarnett v. City of Chicagd 41

F.3d 699, 701 (7 Cir. 1998). A provision has the potential foratimination if
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it is necessary to make a vote effective in angtele> See Chisorr501 U.S.
at 391 National Assoc. for the Advancement of Colored BewpHampton
County Election Commissip#70 U.S. 166, 181 (1985)hite 439 U.S. at 42.
Because 85-106 is a requirement to eligibility\foting in New York it is
necessary to make a vote effective and, therefdvasi the potential to be
discriminatory.

In Lucas v. Townsenthe 11" Circuit held that the form in which
referendum questions are presented to voters tatestia standard, practice or
procedure that can be challenged by Section 2 beazitthe potential for a
discriminatory resultSee908 F.2d 851, 852 (¥1Cir. 1990). In that case, the
plaintiffs asserted that a change in languagesichaol bond referendum -
combining multiple bond projects in a single refehem - violated Section 2.
Id. The court reasoned that the expansive scopeabb8e covered bond
referenda because forming referenda is a prac¢tatehtas the potential for
discrimination. Id. at 856. By combining multiple bond projects inragte
referendum, minority voters supporting a singlggxbwere forced to vote in
favor of other projects that they did not suppratrain from voting for a

project that is favored, or abstain from votingirhy; in this way, the

® In order to make out a successful Section 2 chadieplaintiffs must also prove that the standprdgtice or
procedure either denies minority voters the rightdte or dilutes minority voting strengtlsee e.g., Holder v.
Hall, 512 U.S. 874, 887 (1994)(O’Connor, J. Concurringis brief, however, only addresses the detnitf
“standard, practice or procedure” covered by Sacio

17



combination of bond measures has the potentiaktwithinate because

minority votes are less effective than if the measwvere separatedd. at 857.
The courts have closely adhered to the guidanteed?RA’s legislative

history that it should be give the widest posssudepe. According to the

courts, such a reading is necessary to addres$sdiogical barriers minority

voters have faced in access to political decisiaking. See White439 U.S. at

37-38;South Carolina v. KatzenbacB88 U.S. 301, 312 (1966). In passing the

Act, Congress was reacting to the systemic failofesarlier approaches to

remedy discrimination in the electoral processugfoexisting constitutional

and legislative structuredJnited States v. Bd. of Commissioners of Sheffield

Alabama 435 U.S. 110, 118 (1978). Before the dramatntgmtions offered by

the Act, government decision makers frequently suled attempts by the

courts to curtail discriminatory activity in votirigy devising creative devices

for discrimination not covered by federal decrelek.at 122 (citing similar

frustrations in the desegregation context). Tadagainst facially innocuous

statutes that negatively impact minority politistdength, Congress chose not to

limit the act to only cover impairments of minoritgting power so egregious

as to compel an inference of discrimination to &fieely. See Barnett v. City

of Chicagg 141 F.3d 699 (7 Cir. 1998). In addition to correcting a historfy o

discrimination in the electoral process, Congrétsrgted to address the way

18



accumulated societal discrimination and disadvantEmnied minority voters an
equal voice in the political proces&ingles 478 U.S. at 44 n.9, 47.

Requirements that voters register twice, oncerfonicipal elections and
once for state elections, have been successfudljeciged under Section 2.
Mississippi Chapter, Operation Push v. Allag¥4 F.Supp 1245 (N.D.Ms.
1987). InAllain, the court found that Section 2 was intended teecooter
registration practices because voter registrasanecessary predicate to
successfully exercising the right to vote that thaspotential to effect minority
political participation.ld. at 1262. In order to accomplish Congress’s intent
passing the The VRA, a court must cast a widemeatch any potentially
discriminatory practice that is necessary to maketa effective, including
facially nondiscriminatory provisions that haveigpdoportionate impact on
minority voters. See idat 1263. Like dual registration requirements,
disenfranchisement schemes based on felony stf¢as an explicit predicate
to the eligibility of citizens to participate inghpolitical process.

Allain also found prudent a challenge to discretion gieecounty
election officials to make certain registratiorated decisionsSee idat 1248.
Unfettered discretion in decisions regarding votiegistration unnecessarily
restricts access to the political process by algwpolitically motivated

government actors to select who should have atoeasgjistration procedures.
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Id. at 1267. Similarly, other courts have found thattion 2 applies not just
too formal election procedures, but to ad hoc,rdisenary procedures that
have the potential to be discriminatoigee Allen393 U.S. at 56@4arris v.
Siegelman695 F.Supp 517, 527 (M.D. Al. 1988). Felon dismmchisement
schemes suffer the same fate, especially whenirikiew York, discretionary
decision makers frequently determine if someoneicted of a crime will have
his right to vote rescinded. 8§5- __ deniesright to vote to all New
Yorkers who have been convicted of a felony andes®®d to incarceration or
are on parole. Offenders who receive only prolpatie not disenfranchised.
As detailed in plaintiff's brief, black and Latiraffenders are sentenced to
incarceration in disproportionate numbers to whifenders convicted of the
same crime.See, e.g.The Franklin H. Williams Judicial Commission on
Minorities, Equal Justice: A work in Progress, Five Year Refdp#91-1996).
Like in Allain, prosecutors and sentencing judges retain a gignifamount of
discretion in determining the access minority vetagive to the ballot box.
The boundaries of Section 2 are not limitlesse ¢burts have refused to
entertain challenges under Section 2 where thegoovunder consideration
does not impact the right to vot&ee, e.qg., Holder v. Hab12 U.S. 874, 876
(1994)(holding the size of a governing body is swject to section 2

coverage)Chisom 501 U.S. at 401 (opining that appointed officite not

20



subject to Section 2 coverag®)cGee v. City of Warrensville Heiglts,
F.Supp.2d 837 (N.D. Oh. 1998)(holding police inigegion into African
American candidate is not covered by 82 becausasta product of political
maneuvering and did not impact the right of minocitizens to vote for their
candidate of choiceMoore v. School Reform Bd. of the City of Detrbit7
F.Supp.2d 679, 692 (E.D. Mi 2000)(holding Sectiah@®not apply to
appointment of school board because appointmerst moeimplicate the voting
process)Newman v. Hunt787 F.Supp.193, 196 (M.D. Al 1992). The essence
of what is covered under Section 2, then, is fodusethe voter. While there is
a predicate requirement that the challenged streietll impact an election,
once that requirement is reached, any processourspn that effects that
election is under the watchful eye of the VRA besgail is necessary to make a
vote effective.City of Pleasant Grove v. United Stgtd39 U.S. 462, 467
(1987)(annexation of uninhabited land is coverethbse it may impact
elections);Smith v. Salt River Project Agricultural Improverhand Power
District, 109 F.3d 586 (9Cir. 1997)(Section 2 challenge proper to land
ownership eligibility requirement to vote in watistrict elections)Armstrong

v. Allain, 893 F.Supp. 1320, 1321 (S.D. Miss. 1994)(chabetiogequirement
that school bond referenda pass with a 60% superityajnstead of a simple

majority proper)Harris, 695 F.Supp. at 520 (Section 2 covers challendgcto
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of black poll workers because it directly relae€dmfort of black voters to go
to the polls);Roberts v. Wagne679 F.Supp. 1513, 1523 (E.D.Mo.
1987)(Section 2 challenge to counting of ballo®)pdloe v. The Madison City
Bd. of Election Commissiongi810 F.Supp. 240, 243 (S.D. Ms. 1985)(Section
2 covers invalidation of absentee ballots).
V. GIVEN THE LANGUAGE, LEGISLATIVE HISTORY, AND

JUDICIAL CONSTRUCTION OF THE VRA, A VOTING

PROCEDURE AS SIGNIFICANT AS A FELON

DISENFRNACHISEMENT STATUTE SHOULD NOT BE

EXPEMPTED FROM SECTION 2

The impact of felon disenfranchisement effectao¥s on the ability of
citizens, and particularly minority citizens, totea@annot be overstated. It is
estimated that about 4.7 million citizens in 48estaare disenfranchised
because of a felony conviction and that 1.8 millbdthose citizens are African
Americans. Christopher Uggen and Jeff Marix@nocratic Contraction?
Political Consequences of Felon Disenfranchisenretite United State$7
American Sociological Review 777, 780-82 (2002)ld&ensus data]

Because the The VRA is intended to eradicate Ird@arimination in
voting, its scope encompasses even “minor”’ aspdakection law that might
have the potential for discriminatioikee Allen393 U.S. at 566, 89 S. Ct. at

832,22 L. Ed. 2d at 17. Itis completely at oddkh the language, purpose,

and history of the VRA that statutes that diserdhase millions of voters, and a
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disproportionate number of minority voters, wouéltbtally exempt from
Section 2. Instead, a felon disenfranchisemenitstdike New York Election
Law 8§ 5-106, should be treated like any other \gpprocedure or practice
under Section 2: a case-by-case determination eflveh the statute has the
purpose or result of discriminating against minoat minority language
citizens.
CONCLUSION

For the foregoing reasons, we respectfully reqtisgtthis Court reverse

the district court’s grant of summary judgmentdefendants and remand this

case for trial.
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